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CODES OF CONDUCT: EFFECTIVELY MANAGING ATHLETE CONDUCT
INTRODUCTION

You don’t have to look far to find examples of misconduct by international sports stars. Ashley Cole's rants about the FA on Twitter, Kevin Pietersen's notorious texts to the South African team and those CCTV images showing the England Rugby team embroiled in drunken behaviour during the Rugby World Cup 2011 are all just some examples of players’ misconduct that have been caught in the media spotlight. What is particularly interesting is the increasing prominence given to these incidents in the media. The fact they are not confined to a particular sport and involve misbehaviour both on and off the field makes clear that issues of misconduct are relevant to all sports. 

More often than not, because of the inherent strong association between NGBs and athletes, the actions of an individual athlete can all too easily reflect back on the organisation they have a relationship with. Having an effective code of conduct is therefore an important step in seeking to prevent an athlete's misconduct from tainting an NGB's reputation in the long-term. Indeed, not only can an effective code of conduct deter misconduct, but it importantly provides participants with clear guidance on expected standards of behaviour; something they may not have had previously in their sporting career. 

In the post-Olympic 2012 world where there are now many athletes who are 'household names' and who attract celebrity status, it is timely for all National Governing Bodies (“NGBs”) to think about imposing or reviewing the effectiveness of a code of conduct. The Football Association's ("FA") introduction of a new, and additional, code of conduct for England players sets a new benchmark for athlete conduct. It is thorough and may, at the same time, raise questions about the possible shortcomings of other NGBs' existing code of conduct. We would encourage NGBs to not only acknowledge the importance of and then adopt an effective code of conduct but, most importantly, question whether that code is actually being translated into practice. In our view there are some key considerations that can best assist an NGB in this task.

Moral considerations

One important issue highlighted in the FA's new code, is the extent to which an NGB’s code of conduct controls how players are to spend their time off the field, and encroaches upon an athlete's privacy. This needs close attention because of the potential reputational damage NGBs, participants and the sport itself could suffer by off field misconduct, as well as the possibility of vicarious liability of the NGBs for the consequences of such behaviour.

The relationship between NGBs and athletes can be notoriously difficult. Aggravating this relationship, by imposing overly restrictive regulation of conduct off the field, can be hard to justify. Nonetheless, NGBs do need to consider regulating behaviour that takes place away from the competitive arena. Given the increasingly young age and short space of time within which participants can rise to fame, it cannot be assumed in today’s society that they are aware of their responsibilities as role models and know how to behave accordingly. In any case NGBs should strive to uphold and maintain the public’s trust in the governance of a sport, and in doing so, it is clearly in the interests of NGBs to be seen to be regulating off the field conduct where necessary. 

A sport should think carefully about how its existing code of conduct actually balances the regulation of public vs. private conduct, and should then compare this with its desired level of "off the field" regulation in its code of conduct. In order to decide the appropriate balance, an NGB should be guided by its own culture and values. This will ensure an NGB produces a bespoke code of conduct which accurately reflects the position it wants to convey to the public in relation to a participant's misconduct.

Moreover, NGBs should consider whether or not their code of conduct is being, or is able to be, enforced equally across all players. Would a sport be less likely to punish a rising star participant than a journeyman team member in similar circumstances? Unequal application of a code of conduct could create long-term reputational damage alongside potential legal action for discrimination. At the same time, NGBs need to be wary not to so rigidly apply the code, such that it effectively restricts and homogenises individuality within a sport, as this would be an equally undesirable consequence.

When considering the issue of equality and enforcement, what matters is that NGBs adopt a consistent approach towards enforcement, or otherwise set out objectively justifiable reasons for not doing so. NGBs should be seen by the public as acting in a legitimate non-discriminatory manner. When reviewing the adequacy of a code of conduct NGBs should be aware of the need for transparency and accountability. They need to be clear about the level of behaviour expected and what boundaries are set.

Commercial considerations 

It is no secret that today's sponsors are becoming more sophisticated in how they approach sponsorship deals. The fact that sponsorship is no longer solely about brand exposure, but also about building a very close association to the "lifestyle" of a sport and its stars, makes it even more pertinent for NGBs to ensure they have effective codes of conduct in place. Tiger Woods's sex scandal and Lance Armstrong's doping misdemeanours are two recent examples of how sponsors are willing to abandon considerable investment if faced with public scandal. Such scandal cannot be good for the sport affected. Having an effective code of conduct in place therefore plays two important roles: firstly, in assisting to prevent the type of athlete behaviour which can lead to such scandals, and secondly, in reassuring sponsors entering into sponsorship deals with NGBs and other rights holders operating in the relevant sport. 

In addition, a code of conduct acts as a moral compass for participants, enabling them to understand what is expected of them and how to behave. With the business of sport as a major global sector the implicit value of a sport rests often on the participants within it. A code of conduct can therefore act as a risk management tool in preserving the value of investment by guiding and setting principles against which an individual is expected to perform.

One particular concern is the increasing 24/7 impact of social media. An inadvertent, ill thought through comment or action can have disproportionate consequences. The FA's new code of conduct regulates the use of social media. If not already addressed in its code of conduct, NGBs should introduce a detailed social media policy. The code must, alongside the contractual agreement between participant and NGB set out the expectations and consequences of a breach of a code.  NGBs should ensure that it adopts a detailed alternative dispute resolution procedure. This is an important commercial consideration. If not introduced, a participant’s misconduct could result in litigation, which is generally a much longer and more costly process. Having such procedures in place provides certainty, an important advantage for all parties concerned. 

CONCLUSION
The relationship between NGB and participants – whether players, coaches, permanent or temporary staff - is of critical importance to the wellbeing of a sport. Merely having a code of conduct in place is not necessarily sufficient to regulate misconduct effectively. NGBs should not view codes of conduct as a simple "tick box" exercise. A player misbehaving is nothing new, but the advent of social media and intense media focus on capturing these incidents or rumours makes clear the importance of having clear policies and processes surrounding behaviour. An NGB must consider how effectively it is managing the conduct of its participants and how it educates athletes on their responsibilities under the code; especially given the potentially huge reputational damage misconduct can bring to a sport. NGBs need to be proactive, and not reactive, about ensuring their code of conduct adequately regulates misconduct in practice. 

Reviewing the effectiveness of a code of conduct is a must on a regular basis. It also provides a valuable opportunity for NGBs to formalise, or even redefine, how it wants to portray to the public its standpoint on misconduct. Having truly effective codes of conduct across all sports should, in the long-term, hopefully introduce greater integrity within sports generally - something that can only ever be a win-win situation. 

STEPS TO producing AN EFFECTIVE CODE OF CONDUCT
· Make the code of conduct prominent e.g. constructed as a stand-alone document (not incorporated alongside other rules & regulations).

· Draft provisions to regulate and monitor use of social media e.g. Use Twitter in conjunction with NGBs' internal PR team.
· Seek to prevent or prohibit behaviours that either affect a participant or could damage the NGB.

· Give the code of conduct "teeth" i.e. consider linking compliance to an athlete's contractual agreement with an NGB.

· Ensure the code is being adequately translated into practice by providing training on the code of conduct. This could involve regular face to face sessions and interactive workshops. Generally, NGBs should ensure that lines of communication with are open and accessible at all times. This includes updating participants regularly on any changes to the code. This could be achieved, for example, by appointing a participant representative who is responsible for ensuring that they and NGBs are effectively sharing information and opinions.   

· Regularly test whether the code is being implemented in practice.

· Set out detailed alternative resolution and disciplinary procedures. 

· Regularly update the code to ensure it reflects behavioural changes. 

· Reflect the principles of the code in negotiations with sponsors to demonstrate the value put on behaviour by the sport.

Note authored by: James Earl and Harriet Edwards, Pinsent Masons LLP. 

Pinsent Masons have advised on numerous codes of conduct and would be delighted to speak with any NGB who wished to consider this aspect of their operations. 

James Earl (james.earl@pinsentmasons.com 020 7490 6622)
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