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Drafting of Constitutions and Rules of Unincorporated Organisations: An overview of the key issues

Introduction
Whilst the majority of NGBs tend to be incorporated bodies, it is not unusual for a sports club within the membership, and under the jurisdiction, of an NGB to be established as an unincorporated association.  Such an association, unlike a company incorporated under the Companies Act, does not have an identity distinct from that of its members. There is therefore no default constitution which can be adopted by the members of the association.

Special care is therefore needed when drafting the constitution.  The purpose of this article is to set out and explain some of the key considerations to be borne in mind when drafting rules for a sports club.  The same considerations are equally relevant to any club proposing amendments to its constitution/rules.

An Overview

The majority of issues facing unincorporated associations fall into two categories. Firstly, the association does not have its own identity and this causes problems when the association needs to contract with third parties.  Members are afforded no special protection by virtue of their membership of the association.  Secondly, issues arise as between members themselves.  A well drafted constitution must deal with both of these issues.  In addition, the constitution should make provision for:

1. The formation of the club.  This will include:

· The name of the club; and

· The objects and purposes of the club.

2. The rights and duties of membership of the club, such as:

· The election and admission of members to the club;

· Resignation of membership of the club;

· Suspension or expulsion of members;

· The payment of subscriptions.

3. The management of the club.  This will include:

· Composition of the management committee;

· Management of the club’s affairs;

· Ownership and control of financial affairs and property;

· Calling general meetings and procedure at such meetings;

· Alteration of the constitution;

· The power to create by laws.

The purpose of this article does not extend to a detailed review of all of the above, but instead bears focus on the key considerations:

Alteration of the Constitution

It is somewhat paradoxical to start drafting a constitution with the thought of later amendments in line.  This consideration is nevertheless an important one. Without an express power to amend, any alteration, regardless of its nature, will require the unanimous consent of all members.  As membership of the club grows, unanimous consent becomes increasingly difficult to obtain.

Such a provision may provide for alterations to be made by majority vote of all members for example, or reserve particular amendments to a defined majority of a particular class of membership.  In the absence of statutory regulation of unincorporated associations, the founding members can determine without limit the controls that will apply to alteration.

Membership of the Club

The starting position is that all members of a club have the same rights and obligations.  Given that nearly all clubs will wish to have different classes of membership this needs to be addressed in the constitution (whether to differentiate between, say, subscription levels or voting rights).  It is particularly important to ensure that this matter is addressed at the outset because, as we have seen, once incorporated, it can be difficult to amend the constitution.  Any amendment restricting a member’s right is unlikely to receive consent.

Considerations should address:

Election and admission of members to the club

The constitution can define the criteria to be met by any prospective membership and, subject to laws on discrimination (in particular the Equality Act 2010) the club can set its own parameters for membership.

By default, a prospective member cannot become a member until subscription rules have been complied with and all dues paid.

Suspension and expulsion of members 

Again, unless the constitution provides for it, a member cannot be expelled from the club.  It is with rules relating to expulsion that most care needs to be taken as for obvious reasons they are the provisions of the constitution most often challenged.  The rules need to be clear and unambiguous as any ambiguity would be construed by the court in favour of the member.

That said, a court is unlikely to consider an appeal by a member against a club in circumstances where the decision to expel a member is provided for in the constitution. The majority of cases on expulsion concern a member seeking an injunction (preventing the club from expelling him) or damages (to the extent that the member suffers a loss as a result of the expulsion) where the expulsion is not permitted within constitution or the member alleges that the provision has been exercised in want of good faith.

Disciplinary matters

If disciplinary rules are to be included in the constitution, the draftsperson needs to pay attention to the fact that such rules are, like expulsion provisions, often challenged.  

Particular issues include:

· Jurisdiction (over members and temporary members);

· Clarity of drafting (to limit challenges to the correct interpretation of a particular rule);

· Consistency with NGB rules or rules of international governing bodies; and

· Consistency with the rules of natural justice (for example, is it right that the club act as judge, jury and executioner in application of the rules?).

The Management of the Club

It is fundamental that the constitution of a club addresses the way in which its affairs are to be governed.  

Power to create by-laws
If the club wishes to delegate management of its affairs to a distinct body of members (a management committee, for example) then a power within the constitution for those individuals to create by-laws is the most common method by which a club devolves itself of day-to-day management.

The power to create by-laws should be express (it will never be implied) and clearly state the ambit of the body responsible for creating the by-laws.

Management committee

If the club is to allow a management committee to exercise day-to-day control, the constitution needs to address the make up of the committee, the manner in which a valid meeting of the committee is called and subsequently held (issues such as quorum should be addressed) and valid decisions made.  The draftsperson should also consider how decisions of the committee are published.

Ownership and control of property

Very few clubs will have no need to hold or manage property and, as an unincorporated association has no identity distinct from that of its members, this is a key consideration in nearly all cases.  Legally, there are four ways in which property can be held for the benefit of the members and the club.

Various types of property may require a different ownership structure (ie it may not be workable to impose the same requirements for ownership of land as for petty cash, for example) but the constitution must address this issue.  Relevant legal advice should also be sought on an on-going basis and at the time of any significant property acquisition.

Funding the club and the club’s borrowing power

A sports club is unlikely to have an implied power to borrow to fund its activities.  If a club needs, or anticipates that it will need to borrow at a later stage, then an express power needs to be included in the constitution.  With an express power, a club has the option to use variety of funding options.  Commonly, a club will issue debentures to raise funds, the club’s real property standing as security.  Mechanisms also exist to limit the personal exposure of the members.

Contracts

Where a club is eligible to receive a grant to fund its activities – as with many sports clubs or NGBs – the constitution must address the basis on which the club can contract with such funders.  Any contract must be entered into by the officers of the club and, where a club receives a grant on a conditional basis (ie it is required to use the funds for a specific purpose or to utilise funds in tranches) the constitution must address the issues that this creates.  Again, thought should be given to the contracting parties’ personal liability.

Conclusions

This paper has sought to set out the key considerations for sports clubs and NGBs.  It is apparent that there is a myriad of considerations to be borne in mind when founding members come to consider the club’s constitutions.  As we have seen, particular care is required in certain areas, such as disciplinary rules and the power to expel members.

However, with proper care and attention at the outset, clubs can go a long way to ensuring that their constitutions – and decisions made pursuant to the constitution and relevant by-laws - are beyond legal sanction.  As with so many things, prevention is better than cure; the same is true of sporting constitutions and time should be invested wisely at the outset.

Andrew Nixon is a Senior Associate and Thomas Barnard is a solicitor in the Sports Group at Thomas Eggar. Both are experts in dispute resolution and constitutional issues faced by organisations in the sports sector.
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