Religion v Sport – Can there be a winner?

In the summer, a striker playing for Newcastle Football Club, Papiss Cissé, was refusing to wear the team shirt on religious grounds. Newcastle had signed a sponsorship deal effective for the 2013/2014 season with Wonga.com, a finance company known for their pay day loans with high interest rates. 

Cissé, a striker from Senegal, is Muslim and within the Muslim religion, it is forbidden to make money from lending money to others (such as by way of interest payments) or promoting those who do. With interest rates on loans of up to 5853%, it is undisputed that Wonga.com make money from lending money. 

Protection from discrimination because of a religious belief is an absolute right in the UK. However, what happens when an employee's religious belief clashes with the employer's business dealings? Cissé's refusal to wear a shirt sporting the Wonga.com logo was connected to his religion therefore to force him to where the shirt could potentially be religious discrimination. However, Wonga.com paid a huge sponsorship fee to ensure all Newcastle's players wore the shirts which advertised their Company. Can the football club require the player as its employee to wear the shirt or is it reasonable for one player to refuse to wear the shirt sporting the offending logo on religious grounds?

It is not the first time religion has clashed with sport. Jonathan Edwards, triple jump Olympic champion, for some time refused to compete on a Sunday due to his Christian beliefs, as did Scottish Rugby player Euan Murray. In 2006, the Pakistan Cricket Board asked its players to stop exhibiting religious beliefs in public and to avoid "disruption to the team". There is also the ongoing current debate about the appropriateness or otherwise of Tottenham Hotspur fans referring to their Jewish heritage in their chants. 

If an employer (including a football club) has a policy which is applied to everyone (including players), such as the requirement to wear a shirt with a Wonga.com logo, but it particularly disadvantages an employee on the basis of their religion, such as Cissé’s refusal to wear it because of his religious belief, this is indirect religious discrimination. It is possible for an employer to defend a potential indirect discrimination claim if, and only if, they can justify the policy as it is a proportionate means of achieving a legitimate aim.
So could Cissé's religious beliefs override the rights of Newcastle to enforce the policy that all players wear the sponsored shirt?  If not, could Newcastle justify their policy to require him to wear the shirt, therefore defeating an allegation of religious discrimination?

This is a question which has recently been addressed in the European Court of Human Rights (ECHR) in relation to policies concerning workplace dress and appearance.

In the high profile case of Ewedia and others v UK, British Airways introduced a no-jewellery policy. Eweida said this was indirect religious discrimination because she was not allowed to wear a small religious cross which was a manifestation of her Christian belief. In a case 

heard at the same time, a Christian nurse who worked in a hospital, was prevented from wearing a cross by her employer on the grounds of health and safety. 

Ewedia said her right to freedom of thought, conscience and religion and prohibition of discrimination had been breached. Interestingly, Ewedia won her case as the ECHR concluded that the ban of the jewellery (and therefore the cross) by BA constituted a violation of Ewedia's religious freedom which could not be justified by BA. However, the nurse did not win her case because the ban of wearing her cross in a hospital was justified on health and safety grounds. 

The ECHR made it clear in Eweida's case that the English courts had failed to strike a fair balance by giving too much weight to the employer’s concerns about its corporate image and not enough weight to the employee’s interest in expressing her religious convictions by wearing a religious symbol. It is therefore clear that proportionality is key.

Luckily for all parties involved in the Cissé/Newcastle dispute, the matter was resolved when Cissé sought advice from Islamic teachers.

However, that means the question of whether Newcastle's policy to require all players to wear the shirt could have been justified has been left legally untested. My view is that whilst this is a difficult case, in all probability, if it had come before an Employment Tribunal, the Football Club would have emerged as the winners. Newcastle FC are a commercial organisation who need to maximise their income. One of the industry standard means of doing this is to sell sponsorship rights to team shirts. Cissé has chosen to be a well paid employee in a profession where this practice is very well known. Wonga.com are not an illegal organisation and there was nothing illegal about the sponsorship deal. Therefore, the wearing of a shirt by all players could be argued as a proportionate means of achieving the legitimate aim of maximising income overriding the player’s conflicting right to freedom from religious discrimination.  

However, there are others that take a different view as it is notable that Sevilla Football Club allowed Freddie Kanouté to wear an unbranded shirt when they were sponsored by 888.com, a gambling company.

Either way, it is clear that with the increasing number of gambling and loan companies, and their extensive involvement throughout the sporting world, all sports  clubs and organisations should give consideration to the potential impact that having a gambling or loan company as a key partner could have on their employees and participants.
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