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Sporting scandals and sponsorship deals
In recent years there have been many incidents of sport star scandals and sponsors embarrassment hitting the headlines – Tiger Woods, Lance Armstrong and Oscar Pistorius, to name but a few. West Bromwich Albion star Nicolas Anelka recently came under the media spotlight for making a 'quenelle' gesture (described as an inverted Nazi salute) during a game against West Ham on 28 December 2013. In response to this, West Brom’s kit sponsor Zoopla decided to end its sponsorship of the club for his part. 
This sort of controversy highlights the problems that may arise when companies engage sport stars to heighten their profiles; brands spend huge sums on sponsorship and endorsement deals and when the objects of those deals become embroiled in scandal it can ultimately damage the reputation of the brand. 

When considering it from an employment angle, the alleged anti-Semitic behaviour of Anelka would be likely to constitute gross misconduct under his contract of employment which would allow West Brom to dismiss him or at the very least, give him a final written warning. The vast majority of employees who exhibit similar behaviour in everyday professions (doctors, lawyers and teachers for example) are likely to be subject to a lengthy disciplinary procedure which would include their suspension, an investigation and ultimately their dismissal for such conduct. 

In reality, however, football clubs rarely enforce such disciplinary clauses in their player's contracts of employment due to the scarcity of exceptional talent in the area; the large sums of revenue involved in retaining the player in question at their club and; the availability of potential sponsors willing to step in and replace any outgoing sponsor. 

Any potential sponsor should ensure that they have appropriate protection contained within their sponsor agreement to allow them to sever relations with a club or player as appropriate should a brand damaging incident occur.

Initially sponsors have two choices when an athlete breaches the terms of the endorsement agreement – cut ties with the athlete (e.g. Zoopla and West Brom, Oakley and Lance Armstrong) or weather the storm (e.g. Nike and Tiger Woods).  

Whatever the course of action, a sponsor should be alive to the possible situations it may find itself in and ensure the agreement is drafted to help control the behaviour of the individual or club and also give the sponsor a get out of jail card if things turn sour.  

Due diligence 
Before entering into a costly sponsorship agreement the sponsor should undertake some due diligence. This might include researching the character of the athlete, 
checking for any previous indiscretions and reviewing his/her behaviour on and off the field of play. Of course, even an athlete with a clean record may act out of character. 
Tie them in vs get them out
The term of the agreement will be influenced by the value of the commodity in the sponsor’s eyes. Adidas showed its absolute belief in the power of Brand Beckham by signing a lifetime deal with David Beckham back in 2003. Whilst a longer term agreement will require a greater commitment from the sponsor, it will of course mean that the association with the sponsor and its brand as an ambassador will in the eyes of the public become increasingly strong. Although if Beckham were to leave Adidas for Nike the strength of his relationship with Adidas would continue to resonate long after the ink had dried on the Nike deal. 

Whilst a short term deal won't engender the same strength of a relationship as a long term one and may mean that the sponsor will have to dig deep if it wants to secure a renewal, the upside is that it won't be tied in for too long if there is a dip in form or if the raw talent doesn’t develop into the finished article. 

A possible half way house which is frequently used with burgeoning stars is to have a longer term agreement with payments being heavily linked to a field performance. Sponsors be aware though that there is only so far that you can go in this regard if the offer is to remain commercially attractive. 

'Do something bad and we terminate' – morality clauses
The maintenance of public image is almost always a material part of a sponsorship contract and a morality clause gives the sponsor a right to terminate should the athlete or club commit an act that is likely to discredit it.

Despite having the power to terminate due to bad behaviour, the sponsor may decide that, commercially speaking, termination is not the solution. After all, today's scandal may be tomorrow's chip wrapper. A sponsor may consider that in the grand scheme of things the likely damage to the brand from the act of an athlete is comparatively small when compared with the amount already invested into the endorsement and the potential benefits to be gained from the deal. When news broke of Tiger Woods’ infidelity, whilst General Motors, AT&T and Gatorade chose to terminate their contracts, Nike stood by him, highlighting how lucrative the sportswear brand considered their investment to be.  

Whilst Nike may not have viewed Woods’ infidelity as behaviour necessitating termination, for other brands such conduct contradicts the image the company want to project. If a brand has a strict view on a particular type of misconduct this should be contemplated in the drafting to ensure it allows for termination in such circumstances. 

Morality clauses are perhaps more easily applicable to individual athletes than sporting clubs, on the basis that an individual should be able to control his own behaviour whereas the behaviour of each individual in a team is more difficult to predict and control. Case in point, Zoopla and West Brom – without seeing the agreement it is not clear whether Zoopla would have had the right to terminate for the behaviour of Anelka under its agreement with the club. Fortunately for Zoopla, the expiry of the short term agreement provided them with their desired relief.  

Coupled with a morality clause the sponsor should also ensure that the agreement obliges the athlete to cooperate in minimising brand damage (we’ve all seen the contrite and fearful athlete rolled out in front of the press declaring he's let down his club, family sponsors etc). 

Liquidated damages  
If, from the outset, the sponsor has a clear idea on exactly the sort of behaviour the athlete refrains from doing, a well drafted liquidated damages clause can be a powerful tool. This type of clause sets out the compensation that the athlete will need to pay if he/she should fail to abide by certain terms. It will not only focus the minds of the parties as to the behaviour expected but also gives certain consequences which may be considered to be more ‘real’ than the threat of termination. This clause must be carefully drafted – as, to be enforceable the amount of damages needs to be a reasonable estimate of the loss that the sponsor will suffer. 
Suspension and/or termination 
Building in a provision that gives the sponsor the right to suspend the contract should the athlete breach one of its terms demonstrates how seriously the sponsor is taking the matter and allows the sponsor time to think about next steps rather than feeling pressure to make a hurried or rash decision. 

Conclusion 
When entering into a sponsorship agreement, a sponsor must remember that there is always a risk involved. No matter how squeaky clean an athlete may appear to be, they are only human and therefore there is always a risk that they may make a mistake. A mistake that could, depending on the seriousness of it, tarnish the reputation of the sponsor. A sponsor must therefore negotiate an agreement to try and prevent the misconduct from arising in the first place and to give the sponsor a right to jump ship if its asset begins to sink. 
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