Newsletter 2, December 2012


The Equalities Act - a refresher

As readers will be aware, the Equalities Act came into force from October 2010 and its aim was to codify and bring together laws on discrimination (namely the Equal Pay Act 1970, the Sex Discrimination Act 1975, the Race Relations Act 1976, the Disability Discrimination Act 1995 ) 'under one roof''. 

 

The Act reinforces characteristics which are protected from discrimination, namely religion; race; disability; age; gender issues; pregnancy, marriage or civil partnerships and sex or sexual orientation. However, it now extends to any discrimination because of a protected characteristic and means in practice that there is no requirement for the person discriminated against to have the protected characteristic itself. This concept of 'because of' or 'arising from' extends to disability discrimination. In addition to direct and indirect disability discrimination, a service provider will be in breach of the act if it treats a person differently because of something linked to or arising from the disability. Furthermore, the Act was most recently extended (as of 1 October 2012) to include age discrimination in relation to goods, services and facilities.

 

The Act also covers perceptions of others, so if an individual was perceived to be gay and therefore treated less favourably as a result, that individual will receive protection under the Act regardless of whether or not the perception is true. 

 

Some pointers for Sports Organisations
 

Membership Categories:
· The provisions of the Act need to be taken into account when preparing membership criteria. NGBs can offer different membership classes, for example off peak gym or golf club membership, provided those classes do not infringe the protected characteristics or where the positive action provisions apply (for example where a certain group is under represented and it can be shown there is a legitimate aim and it is proportionate); 

· Single gender clubs which have at least 25 members and operate a process of selection through their rules are not affected by the Act provided that the restriction relates to only one restricted characteristic. This is different to an association (of whatever size) which allows members across a number of protected characteristics; in those circumstances the association exception will not apply.

Competitions
· Rules providing for single sex competitions and leagues will not infringe the Act provided that the competition involves physical strength or stamina and that a mixed sex competition would put competitors at an advantage or disadvantage (as carried over from the Sex Discrimination Act). 

· Similarly, different competition classifications for disability sports will be permitted as they will constitute what is called 'reasonable adjustment'. Service providers are actually obliged not to simply default to treating people identically because this in itself may result in unfair treatment. In relation to age related competitions, as noted above, the ban on age discrimination regarding the provision of goods, services and facilities, introduced by the Act came into force on 1 October 2012; however, exceptions will apply to age related competition.

Team selection
 

· Sports organisations must take care when it comes to team selection, and they will not be able to make selection decisions with reference to, or in response to, a protected characteristic (unless it is legitimate with reference to age, disability categories or sex as above). For example, the non selection of a team member for an overseas competition because their partner was pregnant would be discriminatory under the Act. In this situation, the non selected athlete does not have the protected characteristic, but his non selection 'arose from' the protected characteristic of another person. 

· The fast tracking of athletes or competitors through systems will however not offend the Act provided that the fast tracking is down to ability, as ability is not a protected characteristic;

 

Sports Facility Provision
 

· It will remain lawful to provide facilities to separate sexes and single sex services where certain circumstances apply, such as the effectiveness of the facility provision;

· Similar principles apply when considering membership criteria: a swimming pool may offer women only swimming sessions, the legitimate aim being to encourage more women to swim and would be considered to be positive action and proportionate (provided it did not overly restrict the facilities generally). If the facilities were restricted to women only sessions on a regular basis, then it is doubtful that this would be a proportionate means of achieving a legitimate aim and the facility rule will indirectly discriminate against men.

Summary and Action Points
 

Overall the Act does not impose a raft of new obligations; it simply codifies and makes them easier to identify, which on the whole should be a positive implication for sports organisations. The most recent development (as set out above) relates to the extension of age discrimination to goods, services and facilities; however, that extension was always likely to apply following the consultation process.

 

The suggested action points for sports organisations also has not changed and sports organisations should continue to work towards complying with the Equality Standard for Sport and the best practice recommendations. Sports organisations should as a matter of course and good governance keep their equity policies under review, as well as membership and competition rules, and board members should be up to speed with the provisions of the Act. Regular reviews of services offered should also be undertaken to ensure those services are compliant with the Act.

If you would like to discuss the Act, and how it impacts on your sport, do not hesitate to contact Andrew Nixon, Senior Associate in the Sports Group at Thomas Eggar LLP
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