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Newsletter 2, December 2012


Top Tips For Negotiating A Lease
This article sets out the key provisions that, as a potential tenant, you should negotiate when taking a lease of offices. Essentially, your aim when negotiating should be:

· to obtain lease terms which are as flexible as possible; and

· to keep your tenancy costs down.

A useful guide for any tenant is the Code for Leasing Business Premises in England and Wales 2007 (www.leasingbusinesspremises.co.uk) (“the Code”). The Code is endorsed by organisations such as the British Property Federation and the Royal Institution of Chartered Surveyors. 

The Code aims to promote fairness in commercial leases, and recognises a need to increase awareness of property issues, ensuring that occupiers have the information necessary to negotiate the best deal available to them.

Flexible Lease Terms

A lease negotiation is likely to start with the Landlord sending you non-binding heads of terms or the formal legally binding document that they want you to sign. It is advisable to take the advice of a surveyor who is familiar with the market to ensure that the terms reflect the present market conditions and a lawyer to ensure that the terms are clear and fair. 

Lease Length, Funding Cycles and Tenant Breaks

The commercial property market has seen the average length of lease terms reduce to the extent that the average term is now around five years. Consider carefully what length will suit you best; an occupier should seek to match foreseeable future events, such as funding cycles and termination dates for adjoining sports facilities, with the lease term and consider whether a tenant right to break is required. 

Where a lease is to contain a break it is usual for a Landlord to require certain conditions to be satisfied, such as payment of all rents, compliance with tenant covenants in the lease and vacant possession. The law requires strict compliance with break conditions and if you are not fully compliant with the tenant covenants in the lease this could make the break clause inoperable. It is therefore advisable to resist the incorporation of any break conditions. If the Landlord insists on them then you should seek just the position in the Code of yearly rent being paid up to date and the occupier giving up occupation of the property, leaving behind no continuing sub-lease.

For occupiers who are reliant on funding they should consider the impact that future funding cycles could have on their ability to pay future rent. You may wish to provide for a right to break or to reduce the area that you occupy in the event of a funding cut.

Assignment and Underletting

A further method for an occupier to divest itself of the lease or mitigate its costs exposure would be to be able to assign the lease or to underlet. In both cases the lease is likely to require the occupier to seek the consent of the Landlord which should not be unreasonably withheld or delayed. 

With assignment, it is standard practice for a Landlord to require an outgoing tenant to provide a guarantee of the incoming tenant. The Code suggests that a guarantee should only be provided if reasonably required, but the landlord may not agree to that. As with break clauses, the Landlord may also seek conditions to be satisfied prior to any assignment which should be resisted.  

With underletting, because this method can be used to mitigate your costs in a market of falling rents, you should be allowed to underlet at the market rent at the time of the underletting.  However, this will of course, leave you to pay the shortfall of rent under your lease.

Limitation of Costs

A Landlord will seek to pass on all of the costs related to the property onto the occupier as well as require them to pay a rent. 

Incentives

At the beginning of the term you should consider negotiating incentives such as a rent free period and a financial contribution towards the costs of fitting out.  You should also look at the terms of the lease to limit the on-going costs of occupation such as repair, decoration and the service charge.

Repair and Decoration

A ‘full repairing’ lease can require a tenant to put the premises in a better state of repair than they were in at the time they were taken. You should try to ensure that you are obliged at most to keep the premises in the same state of repair as you took them. This can be done by evidencing the condition of the premises by a photographic schedule of condition. It is also usual for an office lease to include the requirement to decorate but for a short term lease this should be resisted.

At the end of the term the Landlord will serve a schedule of dilapidations on the occupier. The schedule will set out all of the breaches of contract such as disrepair, failure to decorate and the requirement to reinstate any alterations made by the occupier during the term with its estimate of the costs. This schedule should clearly be checked against the condition of the property at the beginning of the lease and the ongoing repair obligations to ensure it is not asking you to do more than the lease requires.

The costs in the schedule should also be carefully considered and you could consider carrying out any works yourself at a cost with a builder lower than that contained in the schedule of dilapidations.

Service Charge

Where the premises are situated within a building or estate which is occupied by others the lease is likely to include a service charge for the commonly used areas. The lease terms should ensure that the charge is transparent and the Landlord is able to provide best estimates of the service charge. Where possible an occupier should seek a cap in the service charge that can be demanded.  

Conclusion

For further information or advice please contact Jason Smith (0161 836 8800, jason.smith@brabnerscs.com) at BrabnersChaffe Street LLP.
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