
Supplement v substance – A review of recent cases

Beware of supplements remains the clear message athletes must take from the growing number of cases where doping violations stem from the use of supplements. Accurate information about contents and their status is frequently insufficient and there can never be a guarantee regarding the status of any supplement.

The World Anti-Doping Agency (“WADA”) applies a test of strict liability in respect of doping. Elite athletes are responsible for any prohibited substances found in their samples and an argument that a supplement is contaminated will not excuse a positive doping test.  As the supplement industry is largely unregulated, it is not uncommon for the label of ingredients on a product to be inaccurate and potentially contain prohibited substances.

Mitigating factors to be taken into account in deciding whether a suspension should be reduced are contained in the WADA Code (Articles 10.4 and 10.5). This defence of mitigation is often cited in supplement cases where the athlete claims not to have known that the supplement contained any prohibited substance. However, the extent to which such an argument has been successful has varied significantly from case to case. 

CAS Decision

In WADA v Jessica Hardy & United States Anti–Doping Agency (CAS 2009/A/1870) Ms Hardy’s ban for a positive test for clenbuterol was reduced from 2 years to 12 months as a result of the Panel concluding that she had no significant fault as she established that the substance was present in a supplement. On appeal, the Panel observed that ‘an athlete can avoid the risks associated with nutritional supplements by simply not taking them’. However, in Hardy’s case she had shown good faith “to leave no stone unturned” before ingesting and had carried out the research and investigation which could be reasonably expected.  As a result, the CAS concluded that her reduced ban of 12 months was fair.

The issue of an athlete taking every conceivable precaution appears case specific on the objective circumstances and athletes, even with extensive research into the supplements, can still fall foul of the Prohibited List, produce an adverse analytical finding and in some cases still expose themselves to a two-year ban. We have considered below some of the key recent cases which deal with supplements.

Case of Dillian Whyte, January 2013

· The banned substance methylhexamine (“MHA”) was found in a urine sample Mr Whyte provided during in-competition testing on 13 October 2012. Mr Whyte was provisionally suspended from all competitions from 5 November 2012.  An independent National Anti-Doping Panel concluded in January 2013 that his offence was serious enough to warrant the full two-year ban.  His sentence was upheld on appeal.

· It was accepted that Mr Whyte had inadvertently doped. However, it was felt that he had not done enough to guard against the risk of an accidental positive sample and it was rejected that a finding of inadvertent doping was sufficient mitigation.  Mr Whyte had not sought professional or medical advice before using the supplement Jack3D which was purchased over the counter at a nutritional supplement shop.  He had therefore failed to discharge the burden of establishing that he was not at significant fault thereby preventing the panel from reducing the original sanction.

· Mr Whyte’s lack of vigilance was additionally demonstrated in the fact that the Medicines and Healthcare products Regulatory Agency (MHRA) ordered the removal of Jack3D from the UK market in August 2012, two months before Mr Whyte purchased the product.

Case of Jesse Ryder August 2013

· The New Zealand batsman, Jesse Ryder was banned for six months following an anti-doping violation.  Mr Ryder ingested the Specified Substance when taking the dietary supplement Gaspari Detonate to assist him with weight loss as part of his training plan. 

· The Drug Free Sport New Zealand Tribunal concluded that Mr Ryder was not intending to enhance performance but he failed to heed warnings, therefore a Period of Ineligibility was to be imposed.

Case of Marin Cilic, September 2013

· The International Tennis Federation found that Mr Cilic had committed an anti-doping rule violation for the presence of a Prohibited Substance in his urine sample during the 2013 BMW Open event.  The sample contained a stimulant, Nikethamide, which had entered his system through his ingestion of Coramine glucose tablets purchased from a pharmacy. It was found that Mr Cilic had not intentionally intended to consume Nikethamide.

· On finding that he did not intend to enhance his performance, Mr Cilic met preconditions under Article 10.4 of the Tennis Anti-Doping Programme, as derived from the WADA Code, which entitled him to a reduction of the Period of Ineligibility. The potential 2 year ban was reduced to 9 months and Mr Cilic forfeited all ranking points and prize money obtained from the BMW Open up to the point he had accepted a voluntary provisional suspension. Mr Cilic has indicated that he intends to appeal but the grounds of appeal are not yet known.

Revised WADA Code Version 2

The revised WADA Code, which is due for implementation in 2015, will if implemented remove the need for the athlete to establish that the specified substance was not taken to enhance their sporting performance.  The revised article now proposes:

(1) “Where the anti-doping rule violation involves a specified substance, and the Athlete… can establish No Significant Fault, then the Period of Ineligibility shall be replaced with the following:
(2) First Violation: At a minimum, a reprimand and no period of Ineligibility and at a maximum, two years of Ineligibility, depending on the Athlete’s… degree of fault”

Conclusion

Athletes are constantly striving, and under pressure to obtain their ultimate level of performance However, the fact remains that if an athlete does take a supplement there is usually going to be risk of some sort involved. Being able to demonstrate that precautionary steps have been taken may enable an athlete to convince a Panel that no significant fault or negligence has occurred but the cases show that Panels are entirely justified in imposing bans.  

The Panel’s statement in Hardy that ‘an athlete can avoid the risks associated with nutritional supplements by simply not taking them’ can surely be the only way to ensure that an athlete does not fall foul to the Prohibited List even inadvertently.

If you have any queries, please contact Christine Jackson or Jeremy Fowler.
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