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VICARIOUS LIABILITY FOR EMPLOYEES AND VIOLENT PLAYERS
In the intense environment of high level competition, frustration and anger can erupt in even the most professional individuals.  Further there have been a number of incidents when coaches have bullied or abused athletes. Such outbursts and behaviour by coaches, athletes or other representatives of national governing bodies (“NGBs”) are likely to amount to breaches of employment contracts and/or codes of conduct, leading to disciplinary or other action by the NGB. Further if an individual is injured by the outburst then they may seek compensation from the wrongdoer or the body responsible for that individual’s behaviour.   

Vicarious liability applies where employers, such as NGBs, are held liable for wrongful acts carried out by employees during the course of their employment. It is not a defence for employers to say that they did all that was reasonable to prevent the act or that it was not foreseeable.   

For NGBs, the question of whether they can be held vicariously liable will likely be based on an employment relationship, such as between the NGB and a coach. However, the question of whether there is vicarious liability will depend on each individual case.

The “close connection” test

Lister v Hesley Hall Ltd (2001) is an important authority on the law of vicarious liability. The defendant owned and managed a boarding school and employed a warden (Lister), who, unbeknown to the defendant, sexually abused boys in his care. Although the abuse was of course not an act that Lister was authorised to do during his employment, his job was to care for the claimants. This meant that the abuse was sufficiently close to his employment to amount to vicarious liability. The “close connection” test will apply to ascertain whether the wrongful act was committed during the course of employment. The lack of blame on the employer’s behalf is irrelevant, and therefore vicarious liability is a bitter pill to swallow for employers.
The employment angle

What about the situation where the perpetrator is a representative of the NGB but not actually employed by the NGB, such as a volunteer?

In such cases it may be necessary to look at whether the relationship is sufficiently similar to employment to lead to a potential finding of vicarious liability. 

In the case of JGE v The English Province of our Lady of Charity (2012) the defendant diocese was held vicariously liable for sexual abuse by a priest who was not employed by it. The relationship was sufficiently close to make it just and equitable to hold the defendant vicariously liability. This case indicates that a range of atypical worker relationships may give rise to vicarious liability even where there is no employment relationship. 

So in comparing a wrongdoer with an employee, the Court will consider the level of control the organisation has over the individual and whether the individual performed a core function of the organisation.

The case of Claimants v Catholic Child Welfare Society and others (2012)concerned claims of sexual assault by staff at a school, some of which were provided by (but not employed by) the Institute of the Brothers of Christian Schools, an unincorporated association. The Court of Appeal held that the relationship between the brothers and the Institute was sufficient to give rise to a finding of vicarious liability. Further, the activity which gave rise to the wrongful act was one which the wrongdoers had been asked to carry out on behalf of the association. This case will be of interest to sports clubs run as unincorporated associations, where members are often asked to carry out activities on behalf of the association and/or other members.  

Issues for sports clubs

Many sports clubs will have a contract in place with their players, but may not consider themselves to be employers. The case of Gravil v Carroll and Redruth Rugby Football Club (2008) serves as a warning in this regard. A rugby player (Carroll) punched another player on the field during a rugby match. Carroll had entered into a contract with the club and played on a semi-professional basis, receiving £250 for each match played. 

The Court of Appeal held the club vicariously liability for Carroll’s conduct. It considered the relationship between Redruth RFC and Carroll and noted that its purpose was to prevent poaching by rival clubs, not to create an employment relationship in the obvious sense. Nevertheless it held that the contract still gave rise to an employment relationship, and together with the “close connection” test, the club was vicariously liable for Carroll’s actions. In relation to the “close connection” test, the Court considered that the throwing of punches is not uncommon in competitive environments such as a rugby match and the throwing of the punch was closely connected to Carroll’s role as a rugby player.

Sports clubs may be tempted to turn a blind eye to foul play but a more proactive approach, for example by taking disciplinary action against wrongdoers, may prevent wrongful acts from occurring during competitive environments.

In light of the above, the key issues for sports clubs are whether or not players play under an employment contract, and whether the “close connection” test is met. 

How far will the Courts go?

So where does this leave unincorporated associations with players who simply play for the love of the game and receive no remuneration? Such clubs will probably not be held vicariously liable but the message from the Courts is that there is no “one size fits all” approach and each case will be decided on its own facts. Accordingly, liability should never be completely ruled out. 

What about athletes or volunteers who represent NGBs? It is uncertain how far the Courts are prepared to extend the principle of vicarious liability to cover situations where there is no employment relationship and NGBs should monitor such developments with their legal advisors.  

For further information or advice on the legal issues affecting your organisation please contact Justin Harris (justinh@dolmans.co.uk) or Bethan Walsh (bethanw@dolmans.co.uk) at Dolmans Solicitors, Cardiff.
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