
Volunteers and NGBs – some practical considerations

Volunteering in Great Britain and Ireland is seeing a resurgence in recent times:  in 2012 an estimated 70,000 volunteers assisted with the London Games.  Affectionately referred to as “Games Makers”, the volunteers were widely accredited with bringing the Games to life and ensuring a huge operation ran smoothly, David Cameron’s idea of a “Big Society” also calls for mass engagement in public life, partly through encouraging individuals and enterprise to volunteer their time.

Volunteering is not a new subject for sports governing bodies, however.  Notwithstanding unprecedented levels of funding for NGBs in recent times, the sector still relies heavily on passionate individuals prepared to devote their time and resources, free of charge, to governing bodies.  This article considers some of the practical considerations governing bodies need to bear in mind when organising its volunteer force and maximising its potential.  By having regard to the key issues, an NGB can avoid creating a relationship of employer and employee and the consequences such a relationship carries.

Legal status of volunteers

It is important to establish the legal status of a volunteer - it is the legal status which decides on the applicability and extent of statutory protections.  Broadly there are three categories of ‘protected’ individuals:

1. Employees – typically an employee can claim unfair dismissal or statutory redundancy payments, and discrimination.

2. Workers – have a right to receive the national minimum wage, annual leave and discrimination.

3. A wider class of individuals are only protected from discrimination.

So, what category does a volunteer fall into?  The answer, as with so many legal questions, is that it depends on the relationship between the volunteer and the organisation.  One thing that is clear is that to fall within any of the 3 categories, a volunteer will need to establish that they have a contract (albeit not necessarily a written contract) with the organisation.  Payment for services (including provision of a benefit in kind) and an expectation that the volunteer will provide services or a statement of the volunteer’s duties may all indicate that a contract exists.

If there is a contract, the volunteer may fall into one of the categories of protected individuals such that an NGB may in fact (and nearly always inadvertently) owe the volunteer certain duties.

How can an NGB minimise the risk of creating a legally binding contract?

A governing body can minimise the risk of creating a relationship of employment or worker status by reducing the risk of creating a legally binding contract.  Consider:

1. Avoiding payments that could amount to a wage.  Most volunteers are paid expenses and governing bodies should look to only reimburse expenses actually incurred against receipts, where possible.

2. Limiting perks and ensuring that perks are not excessive.  Of course, it’s natural that volunteers should receive the odd perk, but by limiting perks and benefits, a governing body can minimise the risk of creating a binding contract (a perk could be the consideration for the contract).

3. Avoiding the use of contractual language in arrangements with volunteers and, if possible, adopting a ‘volunteer agreement’ drafted in such a way that minimises the risk of forming a contract.

4. Avoiding disputes with volunteers by treating them fairly.  With fewer disputes, there is less opportunity for a volunteer to challenge the basis on which they are engaged.  Of course, volunteers will expect to be treated fairly, otherwise there is a danger they will stop proving their services!

Volunteer agreements

Many governing bodies, particularly those that rely extensively on volunteers, elect to have a ‘volunteer agreement’.  Although there is no legal requirement to have such a document, it can be helpful to set out the expectations of both the governing body and the volunteer.

Such a document may cover:

1. The basis on which the volunteer is entitled to expenses.

2. The volunteer’s role within the organisation.

3. Health and safety procedures.

4. Induction and training procedures.

5. Safeguarding requirements.

More than one standard volunteer agreement may be needed if volunteers within the organisation provide different services and / or have different expectations.  As such, NGBs with multiple volunteer forces or limited resources may decide to adopt a ‘volunteer policy’ covering all volunteers.  

In either case, it’s essential that the policy or agreement does not amount to a contract of employment. 

Recruitment and Safeguarding

Because an individual is engaged voluntarily does not mean that they should be recruited unfairly.  Clearly, it’s best practice to avoid discriminating against potential recruits, even though an applicant volunteer may not be covered by legislation protecting against discrimination in an employment context.

A recruitment policy may be a useful tool to ensure that volunteers are recruited fairly across the organisation.

Safeguarding is a key issue for all governing bodies, since their activities typically include participation by children or vulnerable groups.  Although there has been a parliamentary movement to try and relax safeguarding checks for volunteers, this is not yet law and governing bodies face criminal sanctions if they fail to conduct appropriate checks with the result that a barred individual is engaged.

Since 1 December 2012, governing bodies need to conduct an enhanced search with the Disclosure and Barring Service (DBS) where volunteers will conduct a regulated activity (such as working with children).

Conclusions

Volunteers play a crucial role in helping nearly all governing bodies meet their objectives.  However, there are a myriad of considerations to be borne in mind to ensure that such bodies engage recruits on a voluntary basis.  Without due care, there is a risk that a volunteer could in fact qualify for protections usually only afforded to employees.

Further, governing bodies need to consider their reputation in the volunteer market to ensure that they attract the best possible volunteer staff.  A failure to do so may result in potential volunteers gifting their time elsewhere.

Time and forethought can ensure that a governing body maximises the benefit that a strong volunteer force can bring.
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